I N THE SUPREME COURT OF FLORI DA

| NQUI RY CONCERNI NG A Fl ori da Suprenme Court
JUDGE: CYNTHI A A. HOLLOWAY Case No.: SC00-2226
NO.: 00-143

REPLY TO NOTI CE OF SUPPLEMENTAL RESPONSE AND
PETI T1 ON FOR ORDER TO SHOW CAUSE

COVES NOW Respondent, THE HONORABLE CYNTHI A A.
HOLLOWAY, and files this her Reply to Notice of
Suppl enent al Response and Petition for Order to Show
Cause by and through her undersigned counsel pursuant to
Judicial Qualifications Comm ssion Rule 21 and Fl ori da
Rul e of Appellate Procedure 9.410, and states the
fol |l ow ng:

1. Lauri Wal dman Ross, Esquire, entered her
appearance as appell ate counsel on behalf of the Florida
Judicial Qualifications Comm ssion on October 12, 2001.
Appel | ate counsel filed Petitioner’s Answer Brief in
Response to Order to Show Cause and ot her appellate
pl eadi ngs on behalf of the Florida Judici al
Qualifications Conmm ssion.

2. During oral argunent held on June 7, 2002 and in

response to Chief Justice Wells’ question regardi ng why



the Judicial Qualifications Comm ssion dropped Charge 6,
appel l ate counsel nmade the foll owi ng response which | ater
proved to be false:

We had a witness who refused to show up for a
subpoena. We had another witness. . . . W
woul d produce the evidence we had to go forth
with that claim because there was a reasonabl e
basis for this claim W went forward with it.
We are in the nmddle of the hearing and M. Dick
was one of our w tnesses who was subpoenaed.
refused to cone to the hearing, so that left us
in the position where we felt we were better off
dism ssing the claim

(enphasi s added).

3. However, previously at the final hearing, after
the JQC had rested and during the Respondent’s Motion for
Directed Verdict, JQC trial counsel, Beatrice Butchko
stated that “in light of the evidence,” the charge was
di sm ssed. (Transcript, October 16, 2001 at 468-471
attached as Exhibit A).

4. After oral argunent, Respondent’s counsel
requested clarification of these differing explanations
fromJQC trial counsel and appellate counsel in a letter
dated June 10, 2002. (June 10, 2002 letter, attached as
Exhi bit B).

5. As of this date, JQC appell ate counsel has not

of fered an expl anati on concerni ng her fal se statenent.



While JQC trial counsel did not comunicate with
Respondent’s counsel, she filed the Notice of

Suppl enent al Response. The Suppl enental Response
acknow edges that appellate counsel’s representations to
this Court on June 7, 2002 were false, yet fails to
address or explain why these false statenents were nade.
| nstead, trial counsel now nerely explains to the Court
that the decision to “drop the allegation concerning the
tree incident . . . was strategic.” The Affidavit of
Service, attached to the Notice of Supplenental Argunent,
shows that on October 4, 2001 (at |east ten days before
the final hearing), the JQC knew that M. Dick was not
served and was unavailable for trial. Accordingly, the
JQC s attachnment directly contradicts JQC appell ate
counsel’s statenments to this Court.

6. Respondent’s counsel raised the JQC s dism ssal
of Charge Six in its Mdtion to Disniss and Mtion for
Sanctions for two primary reasons. First, the JQC
proceeded with the tree charge, without regard for the
truthfulness of its witness and its ability to prove the
al l egations in order to create the false inpression that

Judge Hol | oway engaged in a pattern of m sconduct by



abusing her judicial office for the benefit of her
friends. Not only did the JQC have notice that the

att orney who requested help, Ms. Jeanne Tate, was not a
personal friend of Judge Hol |l oway, the JQC had notice
that its primary witness, Randy Emrernan, was not
truthful when he testified that M. Steve G aham an

enpl oyee of the City of Tanpa Parks Departnment had given
hi m perm ssion to cut down the trees. The JQC al so knew
M. Emmerman was untruthful in his contention that M.
Grahamtold himthat he did not need a permt to cut down
trees on the City right-of-way. (Cctober 15, 2001
transcript at 258, 275-76, portions of M. Emrerman’s
testinmony is attached as Exhibit C).

Prior to trial, the JQC had spoken to M. G aham
(October 16, 2001 transcript, p. 491). M. G aham had
explained to the JQC that M. Emmerman did not have
perm ssion to cut down the trees and that he had bal ked
at paying the fees for the permt. (ld. at 493-94). M.
Graham believed that M. Emmernman was cutting the trees
down on Saturday because city officials would not be
wor ki ng and would not stop him (ld. at 494.) M.

Emrer man knew it woul d be | ess expensive to pay the fine



for improperly cutting the trees than it would be to
obtain the permt which required paynment for relocating
the trees. (See Transcript of October 16, 2001, at 491,
487-495; proffer by Respondent’s counsel of M. G ahans
testinmony is attached as Exhibit D).

Nonet hel ess, the JQC did not call M. Grahamto
testify even though he was present at the courthouse and
di sm ssed the charge before Respondent could call M.
Graham in her case in chief. This “strategic decision”
by the JQC created the unfair inpression that Judge
Hol | oway engaged in a pattern of m sconduct but prevented
Respondent fromrefuting M. Emmerman’s testinony.

The second reason for raising the tree issue is to
seek clarification regarding JQC trial counsel’s
authority to withdraw all egati ons and “settle” pendi ng
matters. Appellate counsel stated in its Response to
Judge Hol |l oway’s Motion to Disnmiss that the JQC was
prohibited from“settling” any case w thout consensus of
the panels. (JQC Response at 11). However, trial
counsel dism ssed an entire charge w thout seeking the
approval of either panel. Contrary to Appellate

counsel s representations, trial counsel was not



conpell ed to nake the decision due to a served w tnesses’
unexpected failure to appear. Prior to trial, the JQC
knew that M. Dick was not served and was unavail abl e and
knew that the City of Tanpa Parks Departnent disputed M.
Emrer man’ s assertion that he had permi ssion to trimthe
trees and yet they proceeded in this allegation. It is
uncl ear how the JQC trial counsel suddenly had the
authority to dism ss a charge during trial but did not
have the authority to settle the case without the
necessity of a protracted final hearing.

7. The JQC has steadfastly rejected Respondent’s
expl anati on that based on the context and cadence of her
deposition questions, her answers were truthful and
accurate. Moreover, the JQC has refused to acknow edge
t hat Respondent clarified any potential m sunderstandi ng
by executing an errata sheet. Instead, the JQC has
assumed the nost sinister factual scenario and vigorously
argued that Respondent made knowi ng m srepresentations.

8. Respondent respectfully suggests that the JQC be
held to the sane | evel of scrutiny in considering whether
appel l ate counsel fulfilled her obligations of diligent

preparation and candor toward the tribunal. See R



Regul ating Fla. Bar 4-1.3 and 4-3. 3.

9. | f appell ate counsel was not prepared, she had a
clear duty to informthe Court that she could not answer
t he question and refrain from maki ng up answers for the
nmere sake of responding. Further, Appellate counsel has
failed to correct her statements to this Court or
ot herwi se account for her false statenments after trial
counsel attenpted to correct the record. Using the JQC s
nmet hodol ogy of anal yzi ng whet her an individual intended
to make a false statenent, the JQC s conduct in
presenting and then withdrawing the tree incident charge
and appell ate counsel’s fal se explanation of the
wi t hdrawal of the charge coupled with her failure to
of fer any justification for her false statement, is
circunmstantial evidence that she made a know ng
m srepresentation to this Court. |[If appellate counsel
intentionally msled the court, the consequences should
be grave.

VWHEREFORE, Respondent respectfully requests this
Court to order appellate counsel to show cause why
sanctions should not be inposed or in the alternative, to

order an evidentiary hearing to determ ne whet her



appel l ate counsel intentionally made fal se statenments on
the record in this matter.

Respectfully subnmitted,

SCOTT K. TOZI AN, ESQUI RE
SM TH & TOZI AN, P. A

109 North Brush Street
Suite 150

Tanpa, Florida 33602
(813) 273-0063

FL Bar# 253510

Attorneys for Respondent

M chael S. Rywant, Esquire
RYWANT, ALVAREZ, JONES,
RUSSO & GUYTON, P. A

109 North Brush Street

Suite 500

P. O Box 3283

Tanmpa, Florida 33601

(813) 229-7007

FL Bar# 240354

Attorneys for Respondent

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that on this day of June, 2002,
the original of the foregoing Reply to Notice of

Suppl enent al Response and Petition for Order to Show
Cause has been furnished by UPS overni ght delivery to:
Honor abl e Thomas D. Hall, Clerk, Suprenme Court of

Fl ori da, 500 South Duval Street, Tallahassee, Florida

32399-1927 with copies by U S. Miil to:

Lauri Wal dman Ross, Esquire



Two Datran Center, Suite 1612
9130 Sout h Dadel and Boul evard
Mam , Florida 33156-7818

Ti ot hy W Ross, Esquire

Kaye, Rose & Partners, LLP

One Bi scayne Tower, Suite 2300
Two Sout h Bi scayne Bl vd.

Mam , Florida 33131

Beatrice A. Butchko, Esquire
Ferrell, Schultz, Carter
Zunpano & Fertel, P.A

201 Sout h Bi scayne Boul evard

34" Fl oor

M am , Florida 33131

John Beranek, Esquire
General Counsel

Ausl ey & McMul | en

Washi ngt on Squar e Bui |l di ng
227 Cal houn Street

P. O Box 391

Tal | ahassee, Florida 32302

Ms. Brooke Kennerly

Executive Director

Judicial Qualifications Conm ssion
1110 Thomasvill e Road

Tal | ahassee, Florida 32303

Honor abl e James R Wol f

Chair, Investigative Panel

Judicial Qualifications Comm ssion
First District Court of Appeals

301 South Martin Luther King Jr., Blvd.
Tal | ahassee, Florida 32399-1850

Honor abl e James R. Jorgenson
Chair, Hearing Panel



Judicial Qualifications Conm ssion
1110 Thomasvill e Road
Tal | ahassee, Florida 32303
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